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Superior Court Judges’
Association

April 15, 2024

Honorable Charles W. Johnson, Chair

Honorable Mary I. Yu, Chair

Washington State Supreme Court Rules Committee
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:
Re: Proposed Changes to CR 28 and 30

The Civil Law and Rules Committee (CLRC) of the Superior Court Judges’ Association
(SCJA) reviewed the proposed changes to Civil Rules (CR) 28 and 30, submitted on behalf of
a private litigation services firm. Taken together, the changes to these two rules seek to limit
who can record civil depositions. The SCJA has concerns about these proposed rule changes
and respectfully requests the Supreme Court to reject both proposals. We will provide a
review of additional changes proposed to CR 30 and other rules as submitted by the BJA
Remote Proceedings Work Group in a separate letter.

CR 28

This rule proposes changes to CR 28(a), (¢), (d), and (e) to include a person who records a
deposition in the definition of the term “officer”, and requires videographers to follow the
same requirements as court reporters. The stated purpose of the changes, based on non-
Washington cases, is to “ensur|e] the integrity of the [deposition] process.” However, in
analyzing the effect of the proposed changes, it appears the intent may be related to a wish
for greater job security for court reporters.

Currently, the standard practice in Washington is that attorneys may record depositions
themselves, or have a paralegal or associate record it for no charge. Alternatively, depending
on the value of the case or the type of deposition being taken, the attorney may hire a
professional videographer to record the deposition. A court reporter is still needed to provide
the official transcript. This practice is supported by the permissive language of our civil rules.

CR 29 provides:

Unless the court orders otherwise, the parties may by written stipulation (1)
provide that depositions may be taken before any person, at any time or
place, upon any notice and in any manner and when so taken may be
used like other depositions, and (2) modify the procedures provided by
these rules for other methods of discovery.

(Emphasis added.)
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CR 30(b)(4) also provides:

The parties may stipulate in writing or the court may upon motion order that the testimony at a
deposition be recorded by other than stenographic means. The stipulation or the order shall
designate the person before whom the deposition shall be taken, the manner of recording,
preserving, and filing the deposition, and may include other provisions to assure that the
recorded testimony will be accurate and trustworthy.

(Emphasis added.)

CR 30

The proposed change to CR 30(b)(8)(H) further prohibits a person recording a deposition from being an
attorney or any other representative of their office. Again, this is contrary to current practices in
Washington state and existing court rules.

If the proposed changes to CR 28 and 30 are approved, parties would have to limit who records the
deposition to conform to the definition of “officer” proposed in CR 28. This would effectively require
that parties hire court reporters to record (in addition to transcribe) depositions. This would increase the
cost of litigation.

Thank you for consideration of our comments.

Sincerely,

S—fmw@ X [/ij

Samuel Chung, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Ms. Allison Lee Muller



From:
To:

OFFICE RECEPTIONIST, CLERK
Martinez, Jacquelynn

Subject: FW: SCJA Public Comment Letters

Date:

Monday, April 15, 2024 3:36:16 PM

Attachments: SCJA Public Comment APR 11.pdf

SCJA Public Comment GALRs.pdf

SCJA Public Comment RAP 18.25.pdf

SCJA Public Comment CrR 4.7.pdf

SCJA Public Comment CrR 8.3.pdf

SCJA Public Comment CR 26.pdf

SCJA Public Comment CR 28 CR 30.pdf

SCJA Public Comment BJA Remote Proceedings WG Rules.pdf

From:

Valdez, Andrea <Andrea.Valdez@courts.wa.gov>

Sent: Monday, April 15, 2024 3:22 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>

Cc: 'Chung, Samuel' <Samuel.Chung@kingcounty.gov>; Lee Muller, Allison
<Allison.LeeMuller@courts.wa.gov>; Ireland, Shelley <Shelley.Ireland@courts.wa.gov>; Green, Heidi
<Heidi.Green@courts.wa.gov>

Subject: SCJA Public Comment Letters

Good afternoon.

Please see the attached comment letters on behalf of the Superior Court Judges’ Association. The
proposed rules we are commenting at this time are:

APR 11

GALR 1,2,4,5,6,and 7

RAP 18.25

CrR 4.7

CrR 8.3

CR 26

CR 28 &30

CrR3.4,CR1,CR7,CR26,CR30,CR39, CR43, CR45, GR 11.3, and JUuCR 11.23 (Remote
Proceedings)

Thank you,

Andrea Valdez, MPA (she/her/hers)
Senior Policy Analyst

Superior Court Judges’ Association

Administrative Office of the Courts

Andrea.valdez@courts.wa.gov
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Superior Court Judges’
Association

April 15, 2024

Honorable Charles W. Johnson, Chair
Honorable Mary 1. Yu, Chair
Supreme Court Rules Committee

c/o Clerk of the Supreme Court
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:

Re: Suggested Changes to APR 11

The Superior Court Judges’ Association’s (SCJA) Equality and Fairness Committee reviewed
the proposed changes to Admission and Practice Rule (APR) 11. This proposed rule change
would require licensed legal professionals to earn legal education credits in the subjects of
mental health and technology security each reporting period, among other technical changes.

In section (f)(10), mental health is defined to include substance use, addictive behaviors, and
work-life balance, among other things that we more traditionally associate with mental health
like anxiety disorders, depression, etc. While the SCJA takes no position on the merits of the
proposed changes, we would like to express a concern that defining “mental health” this
broadly could offend or marginalize people who have diagnosed mental health disorders.
Defining this requirement simply as “health” may better encompass all of the important
subjects referenced without unintentionally creating offense.

Thank you for consideration of our comments.

Sincerely,

gﬂxwfvwé S f C -

Samuel Chung, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Allison Lee Muller, AOC
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Superior Court Judges’
Association

April 15, 2024

Honorable Charles W. Johnson, Chair

Honorable Mary |. Yu, Chair

Washington State Supreme Court Rules Committee
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu,
RE: Proposed Changes to GALR 1, 2,4, 5,6,and 7

The Superior Court Judges Association (SCJA) respectfully requests the Supreme
Court approve the proposed changes to GALR 1, 2, 4, 5, 6, and 7. These changes
are necessary to bring the rules into agreement with the reforms to minor and adult
guardianships introduced by Uniform Guardianship Act (2020). Amendments
proposed by the SCJA’s Guardianship and Probate Committee would clearly define
the role of the court visitor, an investigative position created by the Uniform
Guardianship Act, and would make other technical changes and references to
chapter RCW 11.130.

Thank you for your consideration.

Sincerely,

g&”m%rmg 35 r‘ C

Samuel Chung, President
Superior Court Judges’ Association

ccC: SCJA Board of Trustees
Allison Lee Muller, AOC
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April 15, 2024

Honorable Charles W. Johnson, Chair
Honorable Mary 1. Yu, Chair
Supreme Court Rules Committee

c/o Clerk of the Supreme Court
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:

Re: Suggested Changes to RAP 18.25

The Superior Court Judges’ Association’s (SCJA) Family and Juvenile Law Committee
(FJLC) reviewed the proposed new Rule of Appellate Procedure (RAP) 18.25. This rule
requires that minor victims of certain sexual offenses shall be referred to by their initials in
all documents filed for the public record in criminal proceedings and civil commitment
actions.

The SCJA supports this rule. This rule brings consistency among the three divisions of the
Court of Appeals (COA). Currently, all three COA divisions have different rules regarding
the use of names and/or initials for victims of sexual assault. This rule would also protect the
privacy of those individuals.

Interestingly, the rule does not apply in any non-criminal proceedings, except civil
commitment actions. The SCJA would suggest that the proposed rule cover all actions — both
civil and criminal — where a victim of sexual assault is referenced.

Thank you for consideration of our comments.

Sincerely,

gftmw&bcé S { C -

Samuel Chung, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Allison Lee Muller, AOC
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April 15, 2024

Honorable Charles W. Johnson, Chair

Honorable Mary I. Yu, Chair

Washington State Supreme Court Rules Committee
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu,
RE: Proposed Changes to CrR 4.7

The Criminal Law and Rules Committee of the Superior Court Judges’ Association
(SCJA), reviewed the proposed changes to Criminal Rule 4.7, pertaining to timely
redacted discovery. The SCJA has concerns about the proposed changes and
respectfully requests the Supreme Court reject the proposal.

While the Criminal Law and Rules Committee agrees that protocols for redactions
would be beneficial, our concern with the proposed rule relates to its implementation.
Section (h)(3) would require courts to issue public guidelines for redacted discovery
within three months of adoption of the rule changes. As described in GR 7, the local
rulemaking process does not permit superior courts to adopt local rules within the
quick turnaround time suggested in the proposal. GR 7 requires courts to propose
rules for comment and finalize them before July 1st of each year, to go into effect in
September. This proposal is not in line with that process.

Further, the proposed changes to CrR 4.7 direct each superior court to adopt their
own redaction protocol. This requirement would create a disparate set of local rules
across the state that will vary from court to court, including those within the same
county. Court rules should produce clarity. However, this proposal would likely result
in increased process variation between courts, negatively impacting practitioners
and court users alike.

Additionally, the question of redactions could vary depending on various case types.
This proposal does not actually create a redaction protocol, rather it shifts the work
of creating a protocol to each individual court around the state. A rule change of this
magnitude should be more specific to permit meaningful commentary to formulate a
workable rule.

For these reasons, the SCJA opposes adoption of the proposed changes to CrR
4.7. Thank you for your consideration.

Sincerely,

>r J'met,cg S C L‘””/;ﬁ
Samuel Chung, President
Superior Court Judges’ Association

ccC: SCJA Board of Trustees, Allison Lee Muller, AOC
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Superior Court Judges’
Association

April 15, 2024

Honorable Charles W. Johnson, Chair
Honorable Mary 1. Yu, Chair
Supreme Court Rules Committee

c/o Clerk of the Supreme Court
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:
Re: Proposed Changes to CrR 8.3

The Superior Court Judges’ Association’s (SCJA) Criminal Law and Rules Committee
reviewed the proposed changes to Criminal Rule (CrR) 8.3. This proposed rule change would
permit judges to dismiss any criminal case without demonstrated prejudice to the rights of the
accused. While the SCJA appreciates opportunities for broader judicial discretion, we believe
there should be more parameters in place for a dismissal to be granted. The SCJA is also
unclear as to how this rule change would work within the context of existing caselaw on this
matter.

For these reasons, the SCJA opposes the proposed changes to CrR 8.3. Thank you for
consideration of our comments.

Sincerely,

>(§’{/¢M’A"t’{-é S{ [/LAAq/j -
Samuel Chung, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Allison Lee Muller, AOC
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Superior Court Judges’
Association

April 15, 2024

Honorable Charles W. Johnson, Chair

Honorable Mary I. Yu, Chair

Washington State Supreme Court Rules Committee
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:
Re: Proposed Changes to CR 26

The Civil Law and Rules Committee (CLRC) of the Superior Court Judges’ Association
(SCJA) reviewed the proposed changes to CR 26, which reflect the revisions to a proposal
originally submitted by the Washington State Bar Association (WSBA) in 2022. The original
aim of the proposed changes to CR 26 were to modify the discovery procedures so as to
reduce the escalating costs of civil litigation. Following our latest review of CR 26, the SCJA
respectfully requests that the Supreme Court Rules Committee consider the following
comments.

CR 26(b)(5)(A)(i)~(ii)

In this version of the rule, changes are proposed to CR 26(b)(5)(A)(i) — (ii) to make clear
that a case schedule deadline for disclosing experts does not excuse a party from timely
responding to expert discovery. While this may sound like a good idea, in practice courts
are required to follow a Burnet analysis before excluding any late disclosed experts. The
Burnet case itself held that violation of a scheduling order alone was not enough to
exclude experts. Thus, the CLRC concluded that this change to the rule would likely not
have a major impact on litigation practice. Furthermore, there was some reluctance to make
any significant changes to CR 26 because of the body of caselaw that has developed
interpreting its requirements. Courts would lose the benefit of that precedent if significant
changes were made to the rule. Therefore, the SCJA does not support the amendments to
this section.

CR 26(e)

Proposed changes to CR 26(e) would codify the duty to seasonably supplement discovery
responses. In its review, the CLRC noted that this was already a requirement such that this
rule change did not add anything of value, but instead may provide a basis for “gotcha”
motions for alleged failure to timely or fully supplement. The CLRC also expressed concern
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that if this rule were applied to requests for production, it could increase the cost of litigation in
document-intensive cases (e.g., medical malpractice, asbestos, etc.). These concerns notwithstanding,
the SCJA supports the amendment to this subsection.

CR 26(g)

The SCJA supports the proposed amendments to CR 26(g). The proposed changes to this section clarify
who must sign discovery responses and eliminates general objections. It also provides a new procedure
for objections based on privilege.

Thank you for consideration of our comments.

Sincerely,

S‘&’mewg .Y [/LW}”

Samuel Chung, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Ms. Allison Lee Muller
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Superior Court Judges’
Association

April 15, 2024

Honorable Charles W. Johnson, Chair

Honorable Mary I. Yu, Chair

Washington State Supreme Court Rules Committee
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:
Re: Proposed Changes to CR 28 and 30

The Civil Law and Rules Committee (CLRC) of the Superior Court Judges’ Association
(SCJA) reviewed the proposed changes to Civil Rules (CR) 28 and 30, submitted on behalf of
a private litigation services firm. Taken together, the changes to these two rules seek to limit
who can record civil depositions. The SCJA has concerns about these proposed rule changes
and respectfully requests the Supreme Court to reject both proposals. We will provide a
review of additional changes proposed to CR 30 and other rules as submitted by the BJA
Remote Proceedings Work Group in a separate letter.

CR 28

This rule proposes changes to CR 28(a), (¢), (d), and (e) to include a person who records a
deposition in the definition of the term “officer”, and requires videographers to follow the
same requirements as court reporters. The stated purpose of the changes, based on non-
Washington cases, is to “ensur|e] the integrity of the [deposition] process.” However, in
analyzing the effect of the proposed changes, it appears the intent may be related to a wish
for greater job security for court reporters.

Currently, the standard practice in Washington is that attorneys may record depositions
themselves, or have a paralegal or associate record it for no charge. Alternatively, depending
on the value of the case or the type of deposition being taken, the attorney may hire a
professional videographer to record the deposition. A court reporter is still needed to provide
the official transcript. This practice is supported by the permissive language of our civil rules.

CR 29 provides:

Unless the court orders otherwise, the parties may by written stipulation (1)
provide that depositions may be taken before any person, at any time or
place, upon any notice and in any manner and when so taken may be
used like other depositions, and (2) modify the procedures provided by
these rules for other methods of discovery.

(Emphasis added.)
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CR 30(b)(4) also provides:

The parties may stipulate in writing or the court may upon motion order that the testimony at a
deposition be recorded by other than stenographic means. The stipulation or the order shall
designate the person before whom the deposition shall be taken, the manner of recording,
preserving, and filing the deposition, and may include other provisions to assure that the
recorded testimony will be accurate and trustworthy.

(Emphasis added.)

CR 30

The proposed change to CR 30(b)(8)(H) further prohibits a person recording a deposition from being an
attorney or any other representative of their office. Again, this is contrary to current practices in
Washington state and existing court rules.

If the proposed changes to CR 28 and 30 are approved, parties would have to limit who records the
deposition to conform to the definition of “officer” proposed in CR 28. This would effectively require
that parties hire court reporters to record (in addition to transcribe) depositions. This would increase the
cost of litigation.

Thank you for consideration of our comments.

Sincerely,

S—fmw@ X [/ij

Samuel Chung, President
Superior Court Judges’ Association

cc: SCJA Board of Trustees
Ms. Allison Lee Muller
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April 15, 2024

Honorable Charles W. Johnson, Chair

Honorable Mary |. Yu, Chair

Washington State Supreme Court Rules Committee
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Dear Justice Johnson and Justice Yu:

Re: Proposed Changes to Court Rules Submitted by the BJA Remote Proceedings
Work Group

On behalf of the Superior Court Judges’ Association (SCJA), | thank you and the
Rules Committee for the opportunity to provide a response to proposed changes to
CrR3.4,CR1,CR7,CR 26, CR 30, CR39, CR43, CR45, GR 11.3, and JuCR
11.23 submitted by the Board for Judicial Administration’s (BJA) Remote
Proceedings Work Group. The SCJA has greatly appreciated serving on the BJA’s
Remote Proceedings Work Group, and providing information and feedback on
existing court rules and emergency orders to reflect current remote and hybrid
superior court procedures and processes.

The SCJA’s Civil Law and Rules Committee, Criminal Law and Rules Committee,
and Family and Juvenile Law Committee have reviewed the proposed rules. The
SCJA respectfully provides the following comments and recommendations for your
consideration. The SCJA will provide comments on proposed new rule GR 41
separately.

CrR 3.4

This proposal contemplates a technical change to conform the language around
remote proceedings, and does not represent a major change to the substance of the
rule. The SCJA supports the proposed change to CrR 3.4.

CR1

This rule defines the scope of the Civil Rules. In the proposal, a single sentence was
added to emphasize that remote proceedings are permissible when they promote
the just, speedy, and inexpensive determination of every action. In its review, the
Civil Law and Rules Committee expressed some concern that authorization for
remote proceedings may allow for a flood of “petty” motions and create an
expectation in all attorneys that if remote proceedings are offered in one jurisdiction,
they should be allowed in all jurisdictions. However, as the language in the proposed
rule is permissive in allowing local jurisdictions discretion to permit remote
proceedings, the SCJA is supportive of CR 1 as drafted.

CR7
This proposal authorizes motions to be heard by remote means. The SCJA supports
the proposed changes to CR 7.
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CR 26

The proposed changes in this rule provides courts with the authority to conduct discovery
conferences and CR 26(i) conferences by remote means. The SCJA supports the proposed
changes to CR 26.

CR 30
The proposed changes in this rule allow depositions to be taken remotely. Changes appear in
CR 30(b)(1), CR 30(b)(7), and CR 30(h)(7).

With respect to CR 30(b)(1) and CR 30(b)(7), the SCJA supports the proposed changes to the
rule as drafted.

With respect to CR 30(h)(7), the SCJA has concerns that the proposed changes are overly
prescriptive, since relevant factors relating to remote technology use are still evolving, and not
all jurisdictions use the same technology. As the BJA Remote Proceedings Workgroup is
currently developing a “Best Practices Guide,” many of the issues proposed in CR 30(h)(7)
would better be addressed in such a document. The SCJA does not support the proposed
changes to section CR 30(h)(7).

CR 39

This rule provides courts with authority to allow trials to be conducted by remote means. While
there was general support for this concept, some concern was expressed that the timing
requirements in subsection (d)(2). This section would require that a hearing be scheduled at
least 30 days before trial if a party proposes a trial by remote means, which may be unworkable
as certain types of cases (e.g., unlawful detainers) must be heard on an expedited basis and
there would not be time to hold the pre-trial hearing.

To alleviate this concern, the SCJA would support this proposal with an amendment to CR
39(d)(2) to change the number of days before trial to at least 21. Section (d)(2) would then read:

“(2) If any party proposes to hold a trial by remote means, a hearing shall be scheduled
at least 30 21 days before trial, with at least 7 days’ notice to the court and parties. The
parties may agree to this hearing occurring fewer than 306 21 days before trial...”

CR 43
This rule provides courts with the authority to allow witness testimony to be taken by remote
means. The SCJA supports the proposed changes to CR 43.

CR 45
This rule requires additional language to be included in a subpoena when testimony will be
taken by remote means. The SCJA supports the proposed changes to CR 45.

GR11.3

Due to a shortage of qualified interpreters, it is often difficult to secure an interpreter’s live
appearance. Remote means are often the only way to get interpreting services, especially in
more rural areas. Courts and litigants can experience difficulties with remote interpretation, but
the reality of limited interpreter availability, especially for more remote jurisdictions and less
frequently used languages, make this rule an unfortunate necessity.

This rule would alleviate some of the scheduling difficulties that courts experience in these
cases and provide appropriate safeguards for parties who need to use an interpreter during a
hearing. The SCJA supports the proposed changes to GR 11.3.
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JuCR 11.23

This new rule would make permanent what courts have been allowed to do through the
Supreme Court Emergency COVID Orders, and authorize juvenile courts to use remote
technology to enable remote appearances. This rule will increase access to justice for litigants,
particularly litigants residing in rural counties. The SCJA supports the proposed new rule JuCR
11.23.

The SCJA thanks the Supreme Court for its leadership during the COVID public health

emergency, and its assistance to courts with the transition from the operative Supreme Court
Emergency Orders. We appreciate your consideration of our comments.

Sincerely,

Y

>’ f(/wm,c f Z“"""j
Samuel Chung, President

Superior Court Judges’ Association

cC: SCJA Board of Trustees
Allison Lee Muller, AOC






